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The Chain of Title
After a home loan has been originated, the initial lending institution often sells
the ownership of that loan to another bank, who, in turn, sells it to another.
The transfers of the title are recorded in the public land records.
As this takes place, a “Chain of Title” is created, reflecting the history of the
ownership from the first owner to the present one.

The MERS System
In order to expedite the rapid transfers of loans during the housing boom, the
financial institutions created their own organization around a tracking system
called the Mortgage Electronic Registration System, or the MERS System.
The MERS system was designed to track the changes in mortgage servicing
rights and beneficial ownership interests in loans secured by residential real
estate.
The MERS System is not a legal system of record, nor a replacement for the
public land records. Mortgage servicing rights and beneficial ownership
interests are not transferred on the system. They are only tracked.

MERS Shareholders
MERS shareholders include: Mortgage Bankers Association of America,
Fannie Mae, Freddie Mac, American Land Title Association, and various
mortgage companies, title insurers, and mortgage insurers.
* American Land Title Association
* Bank of America, National Association
* CCO Mortgage Corporation
* CitiMortgage, Inc.
* CoreLogic, Inc.
* CRE Finance Council
* EverBank
* Fannie Mae
* First American Title Insurance Corporation
* Freddie Mac
* Guaranty Bank

* Housing Residential, Ltd.
* HSBC Finance Corporation
* MGIC Investor Services Corporation
* Morserv, Inc.
* Mortgage Bankers Association
* PMI Mortgage Insurance Company
* Residential Funding Company, LLC
* Stewart Title Guaranty Company
* SunTrust Mortgage, Inc.
* Wells Fargo Bank, N.A.
* WMC Mortgage Corporation

Improper Procedures
During the housing crisis, as banks rushed through procedures to foreclose on
borrowers struggling to make their mortgage payments, they often ...
• failed to file the necessary recordings
• employed robo-signers to execute false documents
• and incorrectly used MERS as an intermediate entity, portraying it as
having the right to assign beneficial interests of the mortgage from one
institution to another

Who has the right to foreclose?
This led to legal challenges across the country as many foreclosures
were deemed without merit because the entity bringing the foreclosures
did not have the legal authority to do so.

The assignments in question were usually those that involved Mortgage
Electronic Registration Systems, Inc. (MERS)

WA Supreme Court Decision
In 2012, the Washington State Supreme Court weighed in on the subject and
found that MERS cannot be a lawful beneficiary on a promissory note because
it is not the lawful holder of the note.

Refer to:
BAIN v. METROPOLITAN MORTGAGE GROUP INC FSB 20
http://caselaw.findlaw.com/wa-supreme-court/1609479.html

Seattle’s Commissioned Study
The City of Seattle Office of City Auditor commissioned a study to examine
MERS-related residential real estate property assignments within the Seattle
city limits to determine:
• How discoverable is the true, current owner of the mortgages?
• Are the assignments of the mortgages valid and in accordance with
Washington State Law in light of the 2012 Washington State
Supreme Court ruling that deemed certain Mortgage Electronic
Registration Systems, Inc. (MERS) practices to be invalid?

Deliverables
McDonnell Property Analytics was commissioned by the City of Seattle
to conduct the review and tasked to:
• Summarize findings and propose recommendations in a
written report to the City Auditor and City Council that
the City of Seattle could propose to King County or the
Washington State Legislature
• Prepare and make a presentation of the report’s
findings and recommendations to City of Seattle policy
makers as directed

DTA Checklist
McDonnell Property Analytics devised a Deed of Trust Act Violations Checklist
tailored specifically to address the objectives of the City of Seattle review.

RegistryAudit.US
Real Estate Services and Technology programmed the DTA Checklist logic into an
analytic model within its RegistryAudit.US application. The built-in rules engine
scored the documents programmatically using this decisioning criteria.
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Real Estate Services and Technology programmed the DTA Checklist logic into an
analytical model within its RegistryAudit.US application. The built-in rules engine
scored the documents programmatically using this decisioning criteria.
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MERS Assignment Validity
The Washington State Supreme Court ruled that if MERS does not hold
the note (which, by MERS’s own admission, it never does), then MERS
cannot act as a lawful beneficiary.
In the mortgage documents review, therefore, McDonnel Property
Analytics classified any Assignment as void whenever MERS purported
to assign a beneficial interest in the Deed of Trust.

“If MERS is not a lawful beneficiary, then it stands to reason that it cannot
convey, transfer or assign beneficial rights that it does not have.”
The baseline principle of our system of property regarding transfers of ownership
is nemo dat quod non habet – “no one can give that which he does not have.”

Broken Chain of Title

For the title to be in good legal standing, each prior transfer must have
been properly assigned.
Missing, forged, or invalid documents cause the chain of title to be
considered clouded, invalid, or ‘broken’, and any subsequent transferee
cannot become a true title holder.

If the MERS Assignment is void, this results
in a broken chain of title affecting the legal
standing of all trailing documents.

How does this affect individuals?
A broken chain of title often results in borrowers not being able to discover
the proper entity to send their mortgage payments to, or with which bank
they should try and negotiate a potential loan modification if they are having
trouble making their mortgage payments.
Unlawful Foreclosures may result as individuals lose their homes to
banking entities that pursue a foreclosure without the legal right to do so.
This adversely affects neighborhood economies and
leads to increased homelessness.

Private investments (such as pension funds) are
also affected, when the value of their investments
in securitized loan pools is greatly diminished.

No Valid MERS-related Assignments

The examination conducted by McDonnell Property Analytics determined that
there were NO valid MERS-related Assignment Deed of Trust/Mortgages in the
audited files and that most had their validity questioned many times over.

Problems with Examined Documents
• Assignment documents were executed by known robo-signers.
• Individuals signed for companies on both sides of repeated transactions.
• Sometimes MERS even purported to assign interests to itself.

Problems with Examined Documents
• Assignment documents were executed by known robo-signers.
• Individuals signed for companies on both sides of repeated transactions.
• Sometimes MERS even purported to assign interests to itself.

In many of these instances,
notaries even crossed out
their penalty of perjury
certifications.

MERS’ various ‘Roles’
Although MERS has been deemed an unlawful beneficiary in Washington, it
claimed various roles across all types of documents reviewed in the study:
REVIEWED DOCUMENT TYPES

VARIOUS MERS ROLES

Deed of Trust
Assignment Deed of Trust/Mortgage
Appointment of Successor Trust
Modification Deed of Trust/Mortgage
Subordination
Notice of Trustee Sale

Appointer
Assignee
Assignor
Beneficiary
Current Beneficiary
Grantee
Lender
Mortgagee
Subordinate Lien Holder

There were evident, recurring patterns and practices of Assignment, Appointment
and Reconveyance in the examined chain of title documents involving MERS.

MERS info missing in the Public Records
Although ‘index slots’ were available in the King County Public Records system,
the RegistryAudit.US software identified that the majority of MERS-related
documents were not correctly indexed with the corresponding MERS information.
“Unless one inspects each recorded instrument image for a MERS-related
reference, one would not be able to truly determine how many MERS-related
Assignments (or overall instruments) there are in the public records by using the
publicly-available indexed information.”
“We found many examples of document images that
should have been indexed with MERS information
because MERS was listed as a transaction party in
the documents, but they were not. MERS does not
appear in the indexed entry information at all.”

MERS as Assignor on the Document

MERS as Grantor on Cover Page

But MERS not in Indexed Info

Potential Fines
ACCORDING TO THE REVISED CODE OF WASHINGTON:
RCW 40.16.030 OFFERING FALSE INSTRUMENT for filing or record
Every person who shall knowingly procure or offer any false or forged instrument to be filed,
registered, or recorded in any public office, which instrument, if genuine, might be filed,
registered or recorded in such office under any law of this state or of the United States, is guilty
of a class C felony and shall be punished by imprisonment in a state correctional facility for not
more than five years, or by a fine of not more than five thousand dollars, or by both.

“In the few hundred files that were examined, there were potential fines upward of
$4,000,000 ... And there are probably tens, if not hundreds, of thousands of these
occurrences within the State of Washington public records.”

Homeowners’ Recourse
In the Bain decision, the courts were also asked:
Q. Does a homeowner possess a cause of action under Washington's
Consumer Protection Act against Mortgage Electronic Registration Systems,
Inc., if MERS acts as an unlawful beneficiary under the terms of Washington's
Deed of Trust Act?
A. (Short Answer) The Court found that a homeowner could maintain a claim
against MERS for violation of Washington’s Consumer Protection Act (CPA)
based on MERS’ acting as an unlawful beneficiary but each homeowner would
have to establish the elements based upon the facts of that homeowner’s case.

Report Findings
“Our forensic examination of the City of Seattle land records revealed
widespread, systemic patterns of practice that appear to violate numerous
state and federal statutes and are, therefore, clearly against public policy.”
The report documents these findings and includes recommendations to
address many of the issues:
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